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1 BEFORE THE STATE BOARD OF TAX APPEALS
STATE OF ARIZONA

Bank of America Tower
101 North First Avenue -Suite 2340

Phoenix, Arizona 85003
(602) 528-3966
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The State Board of Tax Appeals, having considered all evidence and arguments presented, an

having taken the matter under advisement, finds and concludes as follows:

FINDINGS OF FACT

Pursuant to an exchange of infonnation agreement with the Intemal.Revenue Service ("IRS")

the Arizona Department of Revenue (the "Department") learned that Appellant failed to file a federa

income tax return for tax year 1991. The Department detennined that Appellant also failed to file a 1991

Arizona income tax return. Consequently, the Department issued an assessment of tax, interest, and

penalty for failure to file a return when due.

Appellant protested the assessment to the Department's hearing officer, who denied the protest

Appellant then protested the hearing officer's decision to the Director, who affinned the decision.,

Appellant now timely appeals to this Board.

DISCUSSION

The issue before the Board is whether Appellantis liable for the tax, interest and penal

assessed. Appellant bears the burden of proof as to all issues of fact. A.A.C.R16-3-118.

Appellant claims that because the Department failed to rebut the affidavit he submitted to th

Department, the facts of the affidavit, which supported Appellant's position, must be accepted as true

Therefore, Appellant argues that he has met its burden of proof.

In supportof this argument,Appellantcites twoArizonacases holding that facts set forth in

Statementof Factsin Supportof a Motionfor SummaryJudgmentthat areuncontrovertedarepresum
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1 IItrlle. Tamsen v. Weber, 166 Ariz. 364 (App. 1996); Watts v. Hogan. 111 Ariz. 536 (App. 1975). Thi

2 IIpresumption does not apply to an affidavit submitted in an administrative hearing. Further, the affidavi

3 IIat issue w;asexecuted lJyan interested party and the Department and this Board are free to determine it

4 IIappropriate weight.
.

5 II The Arizona Constitlrtionauthorizes the legislature to levy and collect taxes. Ariz.Canst. art. IX,

6 II§ 12. Accordingly, the legislature has enacted Titles 42 and 43 of the Arizona Revised Statute

7 II("A.RS."). The Department, its Director and employees have the authority to administer and enforo

8 IITitle 42 and 43 and have all the powers and duties prescribed by law for such purposes. AR.S. § 42

9 11104. ARS. § 43-1011 provides that "[t]hereshall be levied, collected and paid for each taxable yea

10 IIupon the entire taxable income of every resident of this state taxes." A "resident" of Arizona is "a

11 IIindividualwho is in this state for other than a temporary or transitory purpose." ARS. § 43-104(19)(a).,

12 IIAn "inctividual"is a "natural person." ARS. § 43-104(12).

13 II Appellanthas notcontestedthe fact that he was inArizonain 1991forother than a temporarya

14 IItransitorypurpose. ARS. § 43-104(19)(a).Therefore,Appellantis a residentof Arizonasubjectto th

15 IIlevyofincometax. ARS.§43-1011.

16 II The interestat issue may not be abated because it representsa reasonableinterestrate on th

17 IIta~ ctue and owing and is made part of the tax by statute. See A RS. § 42-1123; see also Biles v.

18 IIRobey, 43 Ariz.276, 30 P2d 841 (1934). The penalty at issue may not be abated because Appellant ha

19 IInot shown that his failure to timely file a return was due to reasonable cause. ARS. § 42-1125(A).

20 II CONCLUSIONSOF LAW

21 II 1. Appellant is liable for the tax assessed. See ARS. § 43-1011.

22 II 2. The interestat issue may not be abated because it representsa reasonable interestrate a

23 IItaxes ctueand owingand is made part of the tax by statute. See ARS. § 42-1123;see also Biles v.,

24 UR()bey. 43 Ariz. 276, 30 P2d 841 (1934).

25 II 3. The penalty at issue may not be abated because Appellant has not shown that his failure t,

26 IItimelY file a retum was due to reasonable cause. ARS. § 42-1125(A).
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1 II ORDER

2 II . THEREFORE. .IT IS HEREBY ORDERED that the appeal is denied. and the final order of th

3 II Department is affirmed.

4 II This decision becomes final upon the expiration of thirty (30) days from receipt by the taxpayer..

5 II unless either the State or taxpayer brings an action in superior court as provided in A.R.S. § 42-1254.

6 DATED this 27th dayof . June .2000.
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14 II Copies of the foregoing
mailed or delivered to:

15
Lance Standifird

16 11921South Val Vista Drive. #146
Mesa, Arizona 85204

17
Christine Cassetta

18 IIAssistant Attorney General
Civil Division, Tax Section

19 111275West Washington Street
Phoenix, Arizona 85007
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