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BEFORE THE STATE BOARD OF TAX APPEALS
STATE OF ARIZONA,
100 North 15th Avenue - Suite 140
Phoenix, Arizona 85007
B02.364.1102

STAINLESS FIXTURES, INC.,
Docket No. 1974-09-5

Appellant,
MQTICE OF DECISION

FINDINGS OF FACT AND
CONCLUSIONS OF LAW

VE,

ARIZONA DEPARTMENT OF REVENUE,

T i e g Mg o it e i i et

Appellee.

The State Board of Tax Appeals, having considered all evidence and arguments presented, and

having taken the matter under advisement, finds and concludes as follows:

FINDINGS OF FACT

Stainless Fixtures, Inc. (“Appellant”) manufactures, sells and installs stainless steel fixtures for
restaurant kitchens located in Arizona. The Arizona Department of Revenue ("Department”) audited
Appellant for the period January 1, 2001 through December 31, 2006 and determined that Appellant had
underreported the amount of transaction privilege tax due for this time period under the contraciing and
retail classifications. The Department subseguently issued a Notice of Proposed Assessment
(“assessment”) on June 27, 2008. A copy of the assessment was sent to Appellant via certified mail on or
about August 1, 2008. The certified mail receipt was accepted, signed and hand-dated by Appellant's
representative, Rodrigo Ortiz. The assessment stated that it would become final unless Appellant
protested it to the Department in writing within 45 days of receiving it

On September 24, 2008, the Department received a protest dated September 22, 2008 from
Appellant. The Department determined that the protest was untimely. Appellant then protested the
Department's determination to the Office of Administrative Hearings ("OAH"). The OAH mnlcluded that
the assessment had been deliverad to Appellant on August 5, 2008 and upheld the Departrent's
determination in 2 decision dated April 16, 2009. The Director of the Depariment affirmed the decision of

the OAH in an order dated June 4, 2008. Appellant now appeals to this Board.
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Motice of Decision
Docket Mo, 1974-08-3

DISCUSSION

The issue in this appeal is the timeliness of Appellant's protest to the Department.

Under A.R.S. §42-1251, a taxpayer must file a protest of an assessment within 45 days after
receiving it; otherwise, the assessment becomes final.

Appellant contends that the handwritten date of receipt could read August 6, 2008 and that the
postmark stamped on the completed certified mail receipt could read August 8, 2008 — indicating that the
protest was timely. Appellant argues that because reasonable minds could differ on the dates, and given
the leniency of Arizana courts in cases involving mistakes and excusable neglect, this matter should be
resolved in favor of Appellant and decided on its merits. The Board disagrees.

The handwritten date from Appellant's representative has been reviewed by the Department, the
OAH and now this Board. All three entities have confirmed that the date clearly reads August 5, 2008.
Further, a United States Post Office ("USPS") computer-generated “Track & Confirm” report
independently substantiates the fact that the assessment was delivered at 10:48 a.m. on August 05,
2008. The stampad postmark that Appellant argues could read August 8, 2008 indicates only the date
upon which the USPS processad the completed certified mail receipt for return to the Depariment. A
review of this document confirms that the certified mail receipt for the delivery of the assessment to
Appellant was postmarked for return to the Department on August 6, 2008. This is further m_:mﬁrmed by
the fact that the return mail receipt was and stamped “received” by the Department on August 7, 2008. In
short, the 45-day clock started on August 5, 2008, and the time period during which Appellant was
permitted to file a protest petition closed on September 18, 2008.

Nevertheless, Appellant argues that, in the administrative context, Arizona courts have routinely
recognized this type of mistake as excusable and have granted refief allowing such matters to be
determined on the merits of the case. Appellant relies on cases involving unemployment benefit claims
that are governed by rules with exceptions for excusable neglect or excusable delay. There are no

analogous exceptions under the Arizona Administrative Code that govern this case for untimely filed tax

protests.
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Motice of Decision
Docket Mo, 1974-08-5

For the foregoing reasons, the Board finds that Appellant failed to timely protest the assessment
to the Department; therefore, Appellant is liable for the tax, penalties and interest assessed.

CONCLUSIONS OF LAW

. Appellant is liable for the tax, penalties and interest assessed. See AR.S. § 42-1251.
ORDER
THEREFCRE, IT IS HEREBY ORDERED that the appeal is denied, and the final order of the
Depariment is affirmed.
This decision becomes final upon the expiration of thirty (30) days from receipt by the taxpayer,

unless either the State or taxpayer brings an action in superior court as provided in A R.5. § 42-1254,

DATED this &~ dayof  Jomendapn 2010,

STATE BOARD OF TAX APPEALS

i

JAmes M. Susa, Member

AWEALW
CERTIFIED

Copies of the foregoing
Mailed or delivered to.

Michael D. Curran

Maynard Cronin Erickson
Curran & Sparks, P.L.C.
3200 Morth Central Avenue
Suite 1800
Phoenix, Arizona 85012

Amy C. Sparrow

Assistant Attorney General
Civil Division, Tax Section
1275 West Washington Street
Phoenix, Arizena 85007
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