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BEFORE THE STATE BOARD OF TAX APPEALS
STATE OF ARIZONA
10 North 15th Avenue - Suite 140
Fhoenix, Arizona 5007
602 3841102

VERNA POPE,
Docket No. 1852-06-1

Appeattant,

¥3.

NOTICE OF ODECISION
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

ARIZONA DEPARTMENT OF REVENUE,

Appellee.

The State Board of Tax Appeats, having considerad Bl evidence and argurnents presented, and

having tsken the matter under advisement, finds and concludes as follows:
IND OF FACT

Based on information cbtained through an exchange of Information agreement with ihe intemnal
Revenue Service, the Adzona Departrnent of Revenue {Departiment”) hudited the 2000 Anzona
individual income tax retum of Verna Pope (“Appellant’). The Depariment disaliowed Appellant's
subtraction of federal refimement contributions, medical expenses, moving expenses and investment
interest expenses and issued an assessment of additional tax, neglgence amd late peyment penalties
and interest. Appelant provided gdditionsl information arki the Depastment twice modified the ariginal
gssessment: first, 1o allow the medical expenses and ahate the negligence penalties; second, to allow
£397.00 of investment income and $10.194 .45 of moving expenses. Appellant protested the fmsl
modified assessment to the Depariment's hearing officer who sbated tha late payment penalty bul

uihemise upheld the assessment. Appeflant now fimely appeals iﬁ this Baard.
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lax on federal fetirement contributions. In February 2004, the Afizona Suprema Courl heid, in ihe final

v Kitiian, 207 Ariz. 181, 84 P.3d 445 (2004). Therefore, the Department propery dented this subtraction.

k10.184.45 foc moving expenses as confirmed by Appellart's W-2 form, and the Department avertually

brpenses. Appellant has not shown thal she is eqtitled to any additional moving expensas.

s rizona tax retum. The Department disallowed ail bit $397 of the deduction. Asizona law generally aliows

Motice of Crecisian
Docket Mo, 1852-06-

cisc 1ON -
The issue befors the Board is whether the Depariment properly disallowed the federal retirement
contributions, the remaining MOVInG exXpanses, and the remaining invesiment intereét expensas.
Appetlant ctaimed a subtraction in the armount of $5.483 for federal retirement contributions on
ine 15 of her 2000 Arzona income tax retum. The Departmant had included this line on the 2000 tax

ratuims as the result of [igation that was pending at that time chailenging the constitutionality of Arizona
Hecision in this case, that Afizona couid tax federal retirement contributions for tax years after 1980, Kerr

Appeliant claimed $13,388 for moving expenses on fier 2000 federal income tax retum.  Certain
moving expenses paid or incured during the taxable year in connection with the commencement of work
by & taxpayer a§ a seli-employed individual or as an employee at a new principal ptace of work are
Heductibie on the faderal return as an adjusiment to gross income under the intemal Revenue Code (IRC).
IRC § 217. Appellant provided documentation to the Depanment verifying less than 56 000 of deductible

maoving expenses. However, Appellant elecied to take a per diem rate through her employer, who paid
mliowed the reimbursement from the employer as If the entire amount quakfied as deductible moving
Appellant claimed an investment interast expense deduciion In the amount of $5,G16 on her 2000
the same ftemizec deductions allowed at the federat levet under the IRC. AR.S.§43-1042(A). The IRC
Hows taxpayers to deduct interest paid or accrued within the taxable year on irvestment indettednass.

IRC § 163(8). For individual taxpayers, this deduciion & limiled 1o the araunt of the taxpayer's net

nvestrent income for the taxable year. 1RC § 163{d){1). The IRC defines "nel investment income™ to
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Matics of Decision
Cipckoet Mo, 1952061

ean the excess of the investment income over investment expenses. IRC § 183{(d(HA). it defines

| nvestment income” to includa the net gain aﬁrlba.:table to the disposition of investment property and the
nel capital gain determined by taking inte: accoums gains and losses from dispositions of property held for
jrvestment. IRG § 183(d)}{4)B). The use of the fean “nat” In the definition indicates that a taxpayer must
laks into account capital loss camryovers from prior years. Since 2005, the federal tax instruciion pooklet
has explictly instructed taxpayers to “inciude capital gain distributions from mustual funds and capital Toss
carryavers” when figuring the amount of net gain froen the disposition of property hekd for investment. The
fact that there was no change fo the iRC between 2000 and 2005 is evidence that the language added ia
lhe 2005 instruction boakiet is the IRS's interpretation of the relevan! stahstory language for prior years,
fncluding 2004, as well.

The Department aliowed Appellant's $397 deduction {or gross income from oroperty held for
investment (exciuding ary net gain from dispesition of propesty held jor imvestment). This incluges the
£323 in interest income and $74 in dividend income thal Appellant reported on her 2000 federat income
lax return. Appeltart claims, however, that she had net gain from the disposition of property held for
bnvestrent in the amount of $7,633. Appellant actually had a long-term loss camyaver of $16,406 from
hrior years, resulting in a net long-term loss of $13,295 for 2000, Thus, the net capital gain from the
Hispasition of property held for investment should have been zero. Because Appeliant only had $227 in
net investment income for 2000, the Oepartment limied her investment interest expense deduction o that
Lmount.

Al the hearing before the Board, Appellant proved that she is entitled to an additional deduction of

K336, The Department disaltowed $336 in interest and fees from Bank of Amesica on 8 $7.000 loan

ance because Appellant did not provide sufficient documentation. Appeltant testified before the Baard
ndes path that the loan advance was used for 4 marmin ¢all to pay-off debl incurred to buy stocks allowing

pellant to avoid having to sell stocks at & koss. The Board finds that Appellant ts entiied to {his 3336
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Hotioe of Dacisicn
Docket No. 1952-06|

Heduction. Appeant has not shown that she is entitted to any further deduction for investmant inlerest
pxpenses.
Finally, Appellant asserts that the Deparitment should walve imerast because it did not conduct
the audit usntil & few months before the expiration of the statute of bmitations. The evidence shows thal the
Departmen did issue the proposed assessment within the four-yvear statule of imitations established in
B.RS §42-1104. ARS § 42-1123(C) provides that if the tax "or 2ny portion of the tax is not paid™ when
Hue, “the depanment shall collect, as a part of the tax, interest on the unpaid amount® until the tax has
been paid. Tharefore, Appeflant is §able for the intevest assessed for the time period betwean when she
Ehould have paid the tax and when she actually paid the tax.
CONCLUSIONS OF LAW
1. The Depaniment property denied the suidruction for federal retiremenat contributions. See
farr v. Kitian, 207 Asiz. 181, 84 P.3d 448 (2004).
2. Appellant has not shown thet she is entitied to any additional moving expenses. Sse IRC §

217,

3.  Appellant is entitled to an addilional $336 deduction as an investment interest expense. IRC
[See § 163(a).
4. Appelant is liable for the interest assessed for the time period between when she should
have paid the tax and when she actually paid the tax. AR S. 5§ 42-1104, £2-1123(C)

ORDER

THEREFORE, (T 18 HEREBY ORDERED that the appeal is denied in part and upheid in part and

the fingd order of the Department is modified.
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Mefice of Decision
Docket Mo, 1952064

This decision becomes final upon the expiration of thirty (30) days from receipt by the taxpayer

unless either the State or taxpayer brings an aclion in superior court as provided in A R.S. § 42.1254.

DATEDthis 1o dayof g . .2007,

TE BOARD OF TAX APPEALS
% .

C. Washington, Chairpersan

JOWEALW

CERTIFIED

Copies of the foregoing
Mailed or delivered to:

Vema Pope
721 East Eagle Lane
Gilbert, Arizona 85296

Michael F. Kempner
Assistant Attomey General
Civll Division, Tax Section
1275 West Washington Street
Phoenix, Arizona 85007

¥
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