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BEFORE THE STATE BOARD OF TAX AFPEALS
STATE COF ARIZONA
100 Morth 15th Avenue - Suite 140
Phoenix, Arizona B5007
602 364 1102

JAMES and KATHY MORSE,
Dacket No. 1953-06-

Appellee.

1
)
}
Appellants, )
)
V. g
1 NOTICE OF DECISION
ARIZONA DEFPARTMENT OF REVENUE, ) FINDINGS OF FACT AND
] CONCLUSIONS OF LAW
)

The State Board of Tax Appeals, having considered all evidence and arguments presented, and

having taken the matter under advisement, finds and concludes as follow:
FINDINGS OF FACT

James and Kathy Morse (“Appellants™) timely filed their 1989 rasident Anizona individual income
tax return and reported a federal adjusted gross income ("FAGI") of negative $2,150. Based on this
return, Appellants received a state refund of $209 for withholding taxes paid to Arizona.

The Forms W-2 that Appeltants attached to their 1939 Arizona return reported that Kathy Morse
received wages in the amount of $15,707.4% from Komic Enterpnses, Inc., and James Marse received
$22 911.17 in wages from Cerbat Lanes, Additionally, a Form 1089-C that Appellants attached reported
$886 Appellants received from Capital One in debt forgiveness. None of these itlems were reported as
incame on Appellants’ 1989 Arizona income tax returm.

Through an exchange of information agreement with the internal Revenue Service (“[RS"},
autharized by 26 U.8.C. § 6103(d), the Arizona Department of Revenue (" Department”) determined that

Appellants undemeported their FAGH to Anzona and assessed them additional income Lax, interest and
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Motice of Decizion
Caocket Mo, 1953-06-1

a penalty for late payment.! Appellants protested the assessment and filed an amended 1999 Arizona
income tax return, claiming they had no gross income for the tax year but increasing the income reported
an their retiern ko $2,150 so that the FAGI amount was changed to zero, The Depariment did not accept
the amended return or adjust the assessment. Appellants protestad the assessment to the Department's
hearing officer, who upheld the assessment. Appellants then protested to the Director of the Department,
who summarily affirmed the hearing officer's decision bacause Appellants raised no facts or arguments
that would warrant a review, See AAC. R15-10-131{H)}2). Appellants now timely appeal to this Beard.
DISCUSSION

The issue befare the Board is whether the Depariment proparly assessed Appellants income tax,
interest and a late payment penalty.

Under the Arizona Consfitution, the legislature has authority to levy and collect taxes, Ariz.

Const. art. (X, § 12. Pursuant to this authaority, the legislature enacted the following:

{A) It is the intent of the legislature . . | 1o accomplish the following objectives:

{1} To adopt the provisions of the federal internal revenue code relating to the
measurement of adjusted gross income for individuals, to the end that adjusted gross
income reported each taxable year by an individual to the intermal revenue service shail

be the identical sum reparted to this state, subject only to modifications contained in this
title.

{4} To impose gn each resident of this state a tax measured by taxable income wherever
derfvad.

ARS. § 43-102{A)1) and {4).
In measuring adjusted gross income, the Arizona Legislature chose to adopt the provisions of the
Internal Revenue Code (*1.R.C."). Accordingly, an individual taxpayer computes Arizona taxable income

by starting with federal adjusted gross income. See AR.S. § 43-1001. The L.R.C. provides that “gross

' The IRS increased Appellants” FAG) from negalive $2, 150 to $37 554,
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ingome” means “all income from whatever source derived, including . . . {1} Compensation for services .
" and "(12} Income from discharge of indebtedness . ... 26 U.5.C. § 61{a).

Appellants do not dispute the amounts reported on eithar their Forms W-2 or the Form 1098-C.
Instead, Appellsnts argue that the reported amounts dao not constitute “wages," and they are not
“employees” of an "employer” as any of these terms are defined under the i.R.C. Appailants’ argument is
the same tax protester argument held to be frivolous by all state and federal tribunais to address it.

The |LR.C. states that “the term 'wages’ means all remuneration . . . for services performed by an
employes for his emplayer . ... * 26 0.5.C. § 34D4(a).

. . . wages for personal services are income under the Internal Revenue Code
Notwithstanding {a taxpayer’s) belief that his wages are not gains or profits but meraly
what he has received in an equal exchange for his services, the Intemal Revenue Code
clearly, includes compensation of this nature within reportabie gross income,

United States v. Lawson, 670 F.2d 823 (10" Cir. 1882).

The term “employer” is defined as “the person for whom an individua! performs or performed any
service, of whatever naturs, as the employee of such person . ... * jg {d). The term "employes™
“inciudes an officer, employee, or elected official of the United States, 3 State, or any political subdivision
thereof. .. * ldic). Section 7701 clarifies that the use of the word “inciudes® shail not be deemed to
exclude othar Hems otherwise within the meaning of the term defined. 26 U.S.C. § 7701, Thus, the word
‘includes” as used in the definition of "employee’ is a term of enlargement, not of limitation, It makes
governiment employees and officials a part of the definition of "employes,” which generally includes
private citizens. See, e.q., Unffed States v. Latham, 754 F.2d 747, 750 (7" Cir. 1885) (stating that
interpreting . R.C. § 3401 in a way that “does not include privately empioyed wage earners” as an
‘employee” is a "preposterous reading of the slatute™); Sufvan v. Unifed Siates, 788 F.2d 813 (1% Cir.
1988} (slating that taxpayer's argument that the I.R.C. limits the definition of “employes” only to

gevernment officers and employees is “‘meritiess™).
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For the foreqoing reascns, Appellants are liable for the tax assessed.

The late payment penalty may be abated only upon a showing that the failure to timely pay is due
to reasonable cause and not due to williut neglect. ARS8, § 42-1125{(D). Appellants have not
demonsirated that their failure to timely pay was due to reasonable cause. Therefore, the late payment
penzlty may not be abated.

Far Arizona purpases, interest is a part of the tax and generally may not be abated unless the tax
to which it relates is found not to be due for whatever reason. AR.S. § 42-1123{C). Tha tax in this casa
is due and the associated interest cannot be abated.

CONCLUSIONS OF LAW

1. Appellant's wages and dabt discharge are taxabie Arizona income and the Department
properly assessed the tax at issue. Ses AR.S. § 43-102(A} Nand {4); AR.5. § 431001 LR.C. 614{a).

2. Appellants have not demonstrated that their failure to timefy pay was due to reasonable cause;
Thersfore, the late payment penalty may not be abated. See AR.S. §42-1125.D.

3. Appellant is liable for the interest assessed. AR.S §42-1123(C).
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CRDER

THEREFCRE, IT IS HEREBY ORDERED that the appeal is denied and the final order of thg

Bepartment is affirmed.

This decision begcomes final upon the expiration of thirty (30) days from receipt by the taxpayer,

uniess either the State or taxpayer brings an action in superior court as provided in AR .S, § 42-1254

DATED this 18th day of July . 2007

E BOARD OF TAX APPEAL ¥ S
II i ,”f;:? "'ff;?‘ - :
=l hencalil 5 = —-—-'&\—-;

Japige C. Washington

JOW-ALW - T
CERTIFIED

Copies of the foregoing
Mailed or delivered to:

James and Kathy Morsz
1935 Pacific Avenue
Kingman, Arizona 86401

Grag Markle

Assistant Attorney General
Civil Division, Tax Section
1275 West Washington Street
Phoenix, Arizona 85007
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