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BEFCRE THE STATE BOARD OF TAX APPEALS
STATE OF ARIZONA
100 Norh 15th Avenue - Suite 140
Phoerix, Arizona 85007
602 364 1102

NAMCY LEE LISHERNESS,
Dacket Mo, 1848-06-1

Appellant,

Wi

NOTICE OF DECISION
FINDINGS OF FACT AND
CONCLUSIONS OF LAW

ARIZONA DEPARTMENT OF REVENUE,

h_p'!-.-!'\-"\q-p’\.-‘\—!'“—!"u.p"\—""—"'h—p’

Appelles.

The State Board of Tax Appeals, having considered all evidence and arguments presented, and
having taken ihe matter under advisement, finds and concludes as follows.

FINDINGS OF FACT

MNancy Lee Lishemess (Appellant”) timely filed her 2001 Arizona individual income tax retum.
The Arizona Depariment of Revenue ("Depariment™) audited the retum and determined that Appellant
had improperly claimed 2 subtraction on line 48 of $80,500 for interest income paid by the Federal
National Mortgage Association (Fannie Mag™). Line C18 on the tax retum relates to subtractions for
imterest an U.S. obligations.

The Department issued a proposed assessment of additional income 1ax and interest against
Aposllant for tax year 2001 on January 19, 2008. However, the Department did not impgse penzalties
because Appellant had relied on advice from her accountant.

Appeiiant protested the Department’s assessment Lo the Office of Administrative Hearings, which

upheld the assessment. Appellant now timely appeals 10 this Board.
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Mekice of Decdsion
Docket Mo, 1943-06-1

DISCUSSION
The issue before the Board is whethér tha Department properly disallowed the Appeliant’s
subtraction of interest income paid by Fannie Mae.
Under the Arizona Constitution, the fegislature has authority to levy and colledt taxes. Anz.
Const, art. IX, § 12. Pursuant to this autharity, the legislature enacted the following:

It is the intent of the legislature . _ _ to accomplish the foliowing objective:

(1} To adopt the provisions of the federal intemal revenue code relating to the
measurement of adjusted gross income for individuals, 10 the end that adjusted gross
income reported each taxable year by an individual to the intemal revenue service shall
be the identical sum reported to this state, subject only to modifications contained in this
title.

(4} Toimpose on each resident of this state a fax measured by taxable income wherever derived.

AR5 § 43-102(A). Accordingly, an individural taxpayer computes Arizona taxable income by starting
with federal adjusied gross income, then makes certain additions and subtractions pursuant to A.R.S. § §
43-1021 ang 43-1022 and is then zllowed ceriain exemptions and itemized deductions. See AR.S. §43-
1001. A right te a deduction or subiraction does not exist absent express statutory autharity. Ariz. Dep't
of Rew. v. Transamerica Title Ins. Co., 124 Anz. 417, 604 P.2d 1128 (1579),

Federa! law prohibils states from imposing an income tax on interest income from direct U.S.
govermnment obfigations. 31 U.3.C. § 3124{e). Therefore, Arizona law allows the following subtraction
from gross income:

Interest income received on obiigations of the United States, less any interesi on
indebtednass, or other related expenses, and deducted in amiving at Arizona gross
income, which were incurred or continued 1o purchase or camry such obligations.
ARS. §43-1022. This subtraction appiies to direct U.S. government obligations. Jt does not apply to
obligations thal the government merely guarantees. Appeliant's interest incomne from Fannie Mag is

subject to tax because the income is not a direct obligation of the U.S. government.
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Nutice of Discision
Oocket No. 1948.08-

This fact is confirmed by ihe Department's lang-standing guidance conceming Fannie Mae
irerest payments. Arfdzona Individual Income Tax Rulings ITR 61 and TR 02-1, and the Arizona
Guidelines for Exemnpt Securities G 81-4 dearly indicate that thesa interest payments are subject to
Artzona income tax, Furthennore, the instructions for line C18 of the 2001 Arizona Form 140 income tax
return directs a laxpayer, "Do nst subtract interest earned on FNMA or GMNMA bords since this interest is
taxable by Arizona. For defails, see the department's Guideiines for Exempt Securities, G 91-4."
Because Appellant’s Fannie Mae interest income does not fail within the scope ¢of the dedudtion, the
Department properly disallowed the subtraclion and assessed tax on Appedtant’s income,

Atthe hearing before the Board, Appellant conceded that the tax is due but angues that her
accountant made the error, thus, the Department should pursue him. However, it is well settled that the
filing of a tax return is a personal, nondeiegabie duty of the taxpayer and generally it is no excuse that the
matter was put in charge of an accountant, no matter how trustworthy that person may be. Ferrando v,
United States, 245 F.2d 582 (1857). Appellants’ reliance on a hired tax professional does not relieve her
of her own tax obligations to the State. Appellant eamed the interest income and is, therefore, tiable for
the tax on that income.

Appeilant next argues that the Department should void the assessment at issue bacause a
Hepartment auditor toid her that the tax could be forgiven in total. The Department contends that the
Luditur told Appellant only that he would not assess penatties in this case. In any event, the Department is
ot bound by oral advice given to a person by one of its employees. Ses AR.S. § 42-2052, Further,
Appellant incurs no injury when she muyst pay tax legitimately owed under the law., Valencia Energy Co. v
Az Dep't of Rev., 191 Ariz. 565, 958 P.2d 1258, {1898).

Finaliy, Appellant asserts that the Depariment should waive interest because it did not conduct
the audit until a few months before the expiration of the statute of limitations. The evidence shows that the

Depariment issued the proposed assassment within the four-year statute of limitations established in
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Motjes of Dechion
Dockel Mo, 1948064

Lm.s, § 42-1104. The Department has no obligation 10 audit taxpayess every year. AR.S § 42-1123(C)
provides that if the tax “or any partion of the tax is nol paid™ when due, “the department shall collect, as g
part of the tax, interesi on the unpaid amount™ urtil the tax has been paid. Therefore, Appellant is kable for
the i_nierest assessed for the time period between when she should have paid the tax and when she
gctually paid the tax,
CONCLUSIONS OF LAW

1. The Department propery disallowed the subtraction of interest income paid by Fannie Mae,
52e ITR 6-1 and ITR 02-1; Arizora Guidelines for Exemnpt Securities G 91-4; and, the instructions foriine
C18 of the 2001 Anzona Form 140 Income tax retumn.

2 Appellart is liable for the interest assessed. ARS § 42-1123(C).
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ORDER
THEREFORE, IF IS HEREBY DRDERED that the appeal is denied and the finat order of the
Department is affimmed.
This decision becomes final upon the expiration of thifty (30) days from receipt by the taxpayer

unless elther the State or taxpayer brings an aclion in superior court as provided in A.R.S. § 42-1254.

DATED this 1St day of May , 2007,

STATE BOARD OF TAX APPEALS

o} aiin P2 D

ice C. Washington, c%airpersnn

JOWALW

CERTIFIED

Copies of the foregoing
Mailed or delivered to:

Michael F. Kempner
Assistant Attorney General
Civil Divigion, Tax Section
1275 Whest Washington Street
Fheenix, Arfzona 85007

Nancy Lee Lishemess
6505 E. Chaparms! Road
Scottsdale, Arizona 85253
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